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SEUDRD mote S e Thngh

Prof. Bruce Patton negotiates a feud between fellow members of the Committee For Sexual

Harassment in the Drama Society’s spring parody, “My Fair J.0."

HLS Takes Steps to

By Greg Stohr

A woman and a man have
been offered tonured faculty posi-
tions, and another woman is vir-
tually assured of receiving n
tenure-track offer soon, ns the
Law School continues it offorts to
incroaso the number of women in
its toaching ranks

Anno-Marie Staughter-Burloy
and Douglas Baird, both carrently
profossors at the University of
Chicago Law School, have not. yot
decided whether to accept, but
Dean Clark *72 aaid both were
seriously conmidering the offers

Another woman is virtually
certain to receive an offer for
junior faculty position after n
unanimous vole by the faculty
lnst Priday, The offer need only
recoive the approval of the uni.
versity, a process Clark expects to
be o formadity,

The offer to Slaughter-Busley,
made lust fall, hos been greeted

with acclaim throughout the HLS
campus, Aga vissting profossor at
HLS last spring, Slaughter-
Burley taught two cotrsos ~— The
European Court of Justice and
Foreign Affairs and the
Constitution

*She’s &  very popular
teacher,” maid Clark, who added
that Slaughter-Burley would like-
ly also teach Civil Precedure
“The students loved her,”

Robin Lonhardt 95, co-chair
of the Coalition for Civil Righta,
alwo praised the offer. “"Students
are roally excited about Anne
Marie Burley,” she said.

Baird, who likely would teach
Bankruptey and Secured
Transsctions law, received his
offer last month. He taught both
those courses as a visiting prafes-
sor here in the fall

But the hope that the two
Chicago professors would acospt
the offers seemed to sufler a set-
beck last week. Last Friday, the
New York Times reported that

With Nesson, an
A for Evidence

Prof. favors a pass/fail/honors system

ﬁy Katrina Campbell

Prof. Charles Nesson 63
recently caussd an uproar among
faculty and glee smong students:
He gave every student but one in
his winter term Evidence class
an A'

In an environment where B's
are standard fare but A's are
quite rare, Nesson's act was sure
10 evoke g response. “The gener-
al faculty reaction is one of
alarm,"” 2aid Dean Clark 72

"I have grave misgivings
about it becoming a general prac-
fice,” Clark said, adding that give

ing out all A’z i3 not in keeping
with the spinit of HLS

In an interview with the
RECORD, Nessan — who
acknowlodged that he is under
firo from faculty members for his

docsion — talked about hig rea-
soning and philosophy behind

giving out 149 A’s and one B+
Q: What Kind of exam was it?

A It was multiple choice, 25
questions taken from questions
usad to prepare students for the
multistate (bar exam), plus an
assay that was bagleally a feed-
back memo in which students
responded to three questions
what was their biggest thought,
what was their biggest confu.
sion, what they wanted 1o say to
me,

In your opinion, was it easy?

It was definitely an exam
you had to study for
How did you determine
whether these students
losrnod anything, or did that
mattor?

1 buslt it around group activ-
ity. | had = grant from Court
Tolovision, which allowed mo to
obtain 20 Macintosh Quadren

Plosse see NESSON, poge 2

Bring in Female Profs

both gre under considaration for
tho poat of dean at. Chicago

Clark would not relesso the
name of the third potential
appointes untid after the offor had
received final approval, He said
that she was an HLS graduate
currently working on her oconem
ica doctorate and that she had a
"spoctacular®  undergendunte
record

“Tt's somecne that T care a lot
about,” Clark said e added that
she could potentinlly teach any of
® number of courses, including

Contracts, Anftitrust,
Employment Law and
Carporations

Diane Ring, a Washisgton
D.C,, tax attorney, has already
agresd to join the HLS feculty as
an assistant professor this sum-
mer.  An additional offer to
Elizabeth Waurren, a comumercial
lew professor at the University of
Pennsylvania, remains pending,

please e FACULTY, page 10

Harassment
Draft Proposes
Hate Speech Ban

By April Rockstead
Although new draft sexual
harassment guidelines released
this week depart significantly
from prior recommendstions and
proposals submitted to the Law
School community, members of
the commitiee thst roleased
them say the draft ropresents a
refinement of initintives to dato
23 well a# a “compromise” likely
to win faculty scooptance
Ameong other changes, the
proposed idelines virculat
od for commenta from faculty,
staff, and studonta includo n
“porsanal vilification” prohibition

and adhere closer to EROC
guidelines regarding sexual
harassment

Prof. Richard Fallon, chair of
the Committee on Sexual
Harnsameont Guidelines, said the
committer did not view its mis
mion as limited to sccepting or
rejecting ideas suggested in a
report released last academic
year by a now-disbanded com
mittoe. The current committee
was established this fall after
thie fucully voted down previous
ly proposed guidelines last year.

“We read it, we learned, then
we went forward with our own
momentum,” Fallon said of the
earlier report

That included submitting to
the community a section includ-
ing & “hate speech™ provision
that would specifically prohibit
and provide procedures for sane-
tioning “harassment by personsal
vilification.”

The provision would apply to
a|peech or other expression by
a member of the Law School
communuty” that “is intended to
insult or stigmatize another

.

member of the Law School com-
munity or a small group of indi-
viduals. . .on the basis of their
race, color, religon, gender, sex-
ual orientation, disability, age,
or national erigin” and that “is
addressed directly to or targetod
directly at® the alloged victim
and “makes use of words or non
verbal symbols that are com
monly convoy
direct, visceral hatred or con
tempt for human beings on the
hasis of memborship in any of
the listed protected catagurion
The hate

would extend the guidelines’

understood to

spooch soction
roach beyond just apecch and
conduct of o "pexunl”
also prohibit “sexist” apeech that
harmsses individuals on the basis
of gender, Fallon said,

“The effort to do this doey
raise more difficulties in various
woys than the prolibition
against explicitly sexual harass.
ment,” he said, “partly because
when unybody crosses the line
from the 'sexual’ to the ‘sexist’
then many people's concerns
sbout stifling free speech and
educational inquiry are trig-
gered.”

The provision would pass

nature Lo

conatitutionality hurdles
imposed by recent Supreme
Court cases regarding hate

gpeech provisions that are sub-
Ject Lo the state action require-
ment of the First Amendment —
including those cases that have
stricken such codes, Fallon =aid

“In RAYV. v. 5S¢, Paul, what
the court seems o be worried
about is the singling out of a par-
ticular viewpoint rather than a
general sét of prohibitions to
keep discrimination out of the

plevze soe HARASS, poge 3

By Victoria Kuohuu’.

First in a two-parf veries.

June 28, 1969. It is 1:00 am,
the Stonewall Inn, a gay barin
Gresmwich Village.
however, iz different; For the
ers in the neighborhood join
forces 400-strong to fight the
police. The rioting apreads over
the next threoe days. Reported
widely in the press, the
Stornewall riots are hoiled by
gay activiata ag the birth of the
gay and leabign civil rights
maovemaent

July, 1993, A gay HLS student
asks a snpervising aanociale in
the major New York firm at
which ke in working whether its
litigation deportment would be

and the first wave of polite st fw'bﬂn‘

This raide

 dent reorives MM qmrﬂvm i
thﬁm

first time, bar patrons and oth-

Times Changing for HLS
Gay/Lesbian Community

But Many Say a Sense of Uneasiness Lingers

hospitable to gays and lesbians

“I don't think it would be good
for them here,”™ the associate
responds, At the end of the
SRIRIGRE,  FRMICIEEEs swho had
consistently lauded the nudmt
20 amart” now irexe
plicably complain that ke locks
mabml abilities.” The stu:

m ﬂmu, ﬂfn’ aro o
huﬁn Bob Dylan daclared in
1968, and. “perhaps no othar
phrane now rings ms true for
lewbinn uﬂwmuuﬂn
Law qcho,. A noarly invisiblc
x‘ommumv hh 1878 whon
the firet xﬁ!mw;v (the
Carnmittes on Giay ubd Lesbion
Legal Tunues) Wasounded, stu
dents and alumnd have since
joined togother B ¢roate o more
supportive environment for
gays who come to HLS. But

Y (COGBLLI) was both renamed

despite significant improve
ments, gay students still at
times face an unessy reception
from the straight community, s
discamiort that often translates
ko digerimination,

1988 witneased several
G¥onts that helped catablish a
more folerant atmosphoere for
gay knd lesbian conocerns at the

faw School: In April, the
Commiltee on Gay, Bisexual
fAnd Losbinn Legal Isaucs

HLS Lambda and given a
structural makeover to pro
mote hormosexunl concerns
more effoctively on campus
Laat yoar, 1o, 6 group of recent
graduntes Jobbiod the Harvard
Law Scheol Associstion to form
the Gay, Lesbian & Bisexual
Alumni Commitiee This
dpring, Lambda will mark the

please see GAY, page 11
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Getting
the Would-Bes

By Terri Gerstein "95
RECOAD Columarst

b

M y first time was with & co-worker in my job after college

He was a balding 50-something-vear-old with a drooping belly, & wife, and
two adult daughters. I thought he was just being friendly, an impression he
encouraged as he insistently paid for our first lunch: *Think of it as your father
paying.”

I'm pretty slow on the uptake, but be was persistent and before long, thero
was no mistaking. *Have you ever thought of posing for a magazine? he nsked
me, adding, *You know, like Penthouse? I bot you'd look good.”

Fortunately my pernonal Clarence Thormas was just a peer, so he couldn’t fire
me. Unfortunately, my boss didn't get if, nsking, “What do you expect? You're
young and pretty.”

T bet every HLS woman has a story of her first time being sexually harassed,
It's demeaning, uncomfortable, and humiliating, whether from a peer or super-
visor. Clearly there is no place in Harvird Law Schoaol for sexual harassment of
any kind.

Thankfully, on Monday, there they were in our Harkboxes: 25 pages of Draft
Guidelines on Sexual (and other) Harassment. The committee that drafted the
guidelines deserves a great deal of respect and appreciation for what is clearly
the product of a lot of thought, discussion, and hard work. The committee has
also gone out of ite way to invite input from the HLS community on the draft
guidelines. 1 think all of us should take them up on their offer, by writing
responses to the commitiee, tulking to members, or sttending the March 21 moet-

But in addressing sexual harassment, both in our academic and profession.
al lives, we should be wary of an exclusively legalistic approach. Tmplicit in the
oxistence of guidelinex is the (necurate) pasumption that such guidelines are
noodod to provent people from doing somothing they othorwise would wan! to,
and would do. Lawx, rules, and guidelines often change poople’s conduct and
somotimoes (but definitely not always) change people’s attitudes ns well. Aslegal
thinkors. sometimes we run the risk of focusing oo much on legal change as the
bo-all and end-all for achieving social change. This tendency 13 understandable,
since after all, the law iz our eraft. And, given our training, sur special role in
any movement ar organization might be to wark on legal aspects of a problem.

Along with formulating guidelines or laws comes the more amorphous yet
equally important tazk of changing attitudes. In the ideal world, there i3 no
harassment — not becauss the would-be perpetrator féars punishment, but
rather because he no longer is a “would-be.”

“So if | tell some classmate she looks pretty, is that harassment? That's asi-
nine.”

Yes, guys and gals, you can still (respectfully) tell someone that he or she
looks nice. 1 get frastrated by the ridiculous misrepresentation of people con-
cerned about sexunl harassmoent, as though we secretly yearn for a sterile, frigid,
robotlike workplaco. In fuct, harassment ia really about power relations
Confession: I have taught colloge clasnes in soveral places, and I've had some
Vory Cute students. But with or without guidelines, [ would never have dreamed
of getting romantic with them, because of the inherent pressure and powor imbal.
ance invelved in subjecting a student to my (mest certainly unwanted) attentions.
1t would be unfair and wrong % use my pesition of authonity that way, And that's
what part of what the sexual harassment uproar is about — abuse of power.

Severa! years ago, | taught college in Mexico. One of my co-gringus, alzo &
co-worker, was an Angry Young Man, who spent lots of time in the classroom
berating his wealthy, pale-faced, aristoecratic Mexican students for being wealthy,
pale-faced, and aristocratic. (He spent lots of time in private berating himself
for the same.) The students were lese than charmed. As for me, his eternal vig-
ilance for hints of -isms (rac, elit. Anti-Semit, et al.) initielly won me over, but
eventually bowled me over.

Imugine my surprise when [ heard him and my other co-gringe co-worker dis-
cussing their female students. And in fact, these bright-eyed 18.year-old girl-
women students knew how to make themselves gorgoous, They came to scheol
each day looking like freshly wrapped birthday presents waiting to be...

Yes, they were beautiful, but damn! | never expected to walk into my office
and henr my Angry Young Co-Gringo discussing the size, shape, and firmness of
his student Marcela's breasts!!

He returned to the United States months before T did, And shortly after his
departure, T began to hear rumblings from the college’s gosaip factory.

“He asked Marcela to go to the movies with him, She was barely passing his
clasa”™

“He tried to kiss her, and, you knew...."

No, I didn’t know. | didn't know what to think.

When I got back to the United States, I avoided hie phone calls, since I did-
n’'t want to have to hate him, Reluctantly, [ retarned his 11th call.

“Yeah, | did ask her out.” His explanation? *There's no concapt of sexual
harassment in Mexico, It's a different culture.”

1 didn't know where to begin. 1 verged on incoherence. Here's what (I think)
I said: ‘3

There is such o concept in Mexico — it's called "acoso sexuol.” And even if
there were no such phrase in the Spanish language, it would still exist. Women
would still feel it, even without institutional articulation or validation of their
feelings. Too, too many of my students toid me in confidence how uncomfortable
certain profossors made them feel,

Benides, where ix your core of values, my Angry Young Ex-Friend? After orit
ioizing Mexico for a year, your gudden embrace of its “culture” seerms opporfunis-
tic af hest. How do you want your sigter, your mother, your future daughter to be
treated at sehool or af work? Do you genuinely care about women's rights af all?
Or only when i€ required by the demands of the rules or the law or radical chic?
Does sexual harassment exiat only when you might get punished?

Members of the HLS community, does it?

» Letters (continued) °

Proposed Harassment Code Too Vague

The harazsment defini-
tion preposed by the Sexusl
Harsesment Commitiss = o
vague that it might be uncon.
stitutionsl if it wore adepted
at @ state univergity, Sinee
the Massachusctts Civil
Rights Act spplies First
Amendmen! guaranices 1o
private collogon in
Massuchusetts, it may akso be
ilegal at Horvard, Akhough
the policy Procses L respect
the First Amendment, its
commentary on what consti-
tutes protected speech is mea-
ger and inaccurate. Also trou-
bling is the ocsnmittes’s
proposal of a hatespecch
code.

The huramment defini-
tion bans sexunl speech that
has the side effect, or the pur-
pose, of creating a “hostile® or
*desmoaning” onvironment for
latenors, This “bestile envi-
ronment” test has been held
unconstitationally vague and
restrictive. In Doe o
Urciversity of Michigan (1989)
and UWM Peat, Inc. v Board
of Regents of Univ. of
Wisconsin Systems (1991),
courts overturned campes
codes that banned spooch that
croatea a  “hostile” or
“domeaning”™ envirenment

Under such speech codes, peo-
pla Bave besn comvicted of
racial or sexunl harassment
for eriticizing affirmative
action, feminam or homosex-
vality, complimenting & stw-
dent on bee blazer, displaying
nrt books, writing & love nole,
paking a peor aut on o dite, or
ojecting to a roommate’s
pasting of gay crotacn.

To prevent sueh censor-
ship, the Harassment
Committes wisely cxompls
from ita peohibition apeoch
that is “reasonably” designed
for academsic or public dedate,
or protected by the First
Answendment. Fowever, it pro-
vidos little netion to sludents,
who are not censtitational
law experts, about what
speech is protected. It will
often be unclear whether
speech  in “reanonpbly”
designed to ocentribute to
scholarly debate, for example,
whether the sexua! analogies
that & professor wses in his
lectares are sieictly neces-
pary. But is "uarearenable”
usage of & sexusl analogy suf-
ficient reason te discipline &
professor? The University of
New Hampahire thought so,
and is carrently facing a First
Amendment lawenit. To let

#udentz knew what their
rights are, the poliey’s free
gpooch protoctions will have
to be mere fully explainod

Usnfortunotely, the poli-
<y underestimatss the First
Amendment's scope, weongly
sugpesting that speech whose
fornconble effect in %o cronto a
demeaning environment i
shicdded from prehidition only
if the speech “res=ensbly”
relates to “ogal er public ede-
cation, academic inquiry, or
reasoned debsto on matters of
pubbic coneern,” In renlity,
even intellectually valueless
ppeech that creates & demenn.
ing enviranment is goaerally
protected. Tn fota Xi Chopler
of Sigma Chi Fraternity o
George Mason University
(1993), & lederal appenls court
overturmed o fruternity’s pun-
ishment for a crude racist,
sexist akit, helding thet
specch may pever be netnct-
ed on the basks of viewpoint to
prevent the creation of a “dis-
eriminatory”™  oducational
environment,

The policy needs 1o be
modified to preserve free
speech.

Hans Bader ‘94
Maorch 15, 1994

WLA Benefits Women at Law School

We would hike to respond
1o Blizabeth Brown's letter
IRECORD, March 11), in
which ahe calls for the forma
tion of u pan-ethnic womon'n
group m order to foster & o
of femanist coenmanity at HLS.,
Ms. Brown slates that the
Women's Low Associntios has
dane little to develop & nonse of
commEnity among women at
the Law Schaol, and that she
has "ot beard from” WLA
since Septamber. As co-chiirs
of WLA, wo have worked hard
to implement sctiviliva that
recimize the unigue concerns
and talents of HLS women,
For example, WLA played =n
active role kn the planaing and
implomentation of
“Celobration 40, which hen-
ored the 40th annlversary of
women st the Law School.
Celebirntion 40 invelved o
sorion of panel discussionn
between current and former
HLS women; it festured
prominent female attormeys
and scadomics, addrossing
sach topicn s the atmosphero
for women at HLS, strotegies
for advancing in Various sec-
tors of the legal profession,
and recent developmaonts in
diverso aroas of feesirdat schal.
arship. WLA has also cospon-

sored saveral events with the
Office of Stadent Lifs
Counseling highlighting tegics
of peniceres Lo women, such as
"Glaan Coilings in Lhe
Workplacs,” and *The Wark-
Family Conflict.® We have
sought to insure that the intes-
esla of wones: were roprosons.
od by the Law Seheal Counsl,
WLA has vigorously oppased
the termination of the Home
Run Shuttle. Furthermore,
when some moembars of the
Law School Council ealled for
the removal of the only woman
from the Sexual Harsasment
Committes, WLA fought suc-
ceaefully L0 preserve hor soat
on the curmmitiee. Most
recently, we have presented
Ann Althouss, & University of
Wisconsin law professor who
delivered a gender-based eni-
tique of the Green and Neason
Evideneco eamebook. Semilarly,
by spomsering & series of dis-
cussions between HLS stu-
dents and professoes on opkes
of concern o wamen, WLA han
attompted to develop a formis
nist communaly sncompassing
both studemts and faculty.
Finally, WLA I8 currently
plusning ts asnual disner,
which will be hald on March
22, 1994, highlighting several

women of coler who are eithes
law professors or precticing
ettorneys in the Boston arca.
Thoy will deliver shart preses
tatiens on togics of interest to
them, manging from a entique
of transracial adoption to ther
experiences in Large low finms
Al of thear lanclions, ne
well as our mootings, have
cccurTed Einoe Septamber and
have bhesn publicized by
notices (n the Advisor, and by
Nyern distribaled to student
Horkboxes, We regrot that
M, Brewn wag not aware of
these activities. By preseating
sach evenits, WLA has tried to
make HLS more sensitive 1o
the concema of wamon nad to
foster o feminist commanity at
the Law School. We realize
that WLA s e perfect.
Nevertheless, it &s mmuch casler
to ¢riticize an organizstion
fram the periphery than it is to
participate in its ongoing activ-
sties. We strongly recommend
that Ms. Brown do the latter,
in order %0 premote unity,
rather than divigiveness,
among the women of HLS

Cynthis Chandler ‘95
Tamara Jooea '86
WLA Co-Chairs
March 12, 1984

Faculty Posts Offered

continuvd frorn FACULTY, page 1

although Clark said he is not optimistic

Warren will accept.
Even without Warren, the

offers could increase the corps of female
professors by a8 much as 50 percent.

Currently six of the 65 perma-
nent faculty members are
women, a seét of nurnbers
Clark says the Law Scheol is
working hard to change.

"“We're clearly trying to
add more wamen to the facul-
ty,” he said.

Clurk said HLS was
ongnging in  “affirmative
action” to the extent it was
working to increane the num-

ber of wormen considored and interviowod.
He also said the Law School would be will
ing to hire a qualified woman, oven if her
area of expertise did not fill an immediate
need, but he stopped short of saying the
achool would lower its qualification repuire

ments for women.

“] ruees what we're not ready to do s to

have a different standard,” he

Even those organizations that previ.

ously have beon sharply eritical of HLS hir-

ing practicos in the past now conoede school

is making progress toward hiring more

women. Both Lenhardt and fellow CCR

outstanding

_StaughterBurley

Co-chair Ingn Bernstein say they are
pleased with the recent trends. But both
also say HLS is making less progress

o toward hiring mare minorities,

“It =eems as though

they're making an effort to
appoint women, and that is
exciting,”
“There appenrs to be far less
progress — maybe even no
progress — toward finding
move people of color.”

Bernatein sasd.

Clarl npid HLS was con-

sidering a number of minomity
candidates for permanent fac-
ulty positions. He also pointed to out-
standing visiting profeasorship offers to
African-American women Lami Guinier and
Kimberle Crenshaw 84. Thres other
minorities — Yasuharu Nagsshima, Sang
Hyun Song, and Leon Higginbotham — are

amang the 14 people who have accepted

sid.

visiting professorship offers for next year,
That group also includes four women and

one openly gay man. ,

"o
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